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1. WHAT IS A COMPANY

1.1 What is a company
 (Source, Jane Clark, Managing Together Series funded by CPA))
A Company is an entity with its own distinct legal personality. It is formed where people combine for a common object, usually a business one.

There are a number of different types of company.  A Company can be registered either with or without liability. Liability can be shares or by guarantee. When a company is limited by shares, the liability of its members for its debts and wrongs is limited to the amount which they have agreed to pay for the shares which they own in a company. These shares collectively represent the share capital of the company. Where a company is limited by guarantee, the liability of its members for its debts and wrongs is limited to the count in the guarantee. Unlimited liability means that the members are personally responsible for all the company’s debts.

There is a further distinction between public and private companies. A private company must have a share capital, the right to transfer shares in it must be restricted, its number of members must not exceed 50, and the public must be prohibited from being invited to subscribe for shares of debentures in it. Public companies are generally limited companies with many members who are unrelated to each other.

A company cannot be formed and registered under the Companies Acts unless it appears to the Registrar of Companies that the company, when registered, will carry on an activity in the State, being an activity which is mentioned in its memorandum of association. 
1.2 Duties

1.2.1 Books of Account

A Company is required to keep proper books of account, which:

· Correctly record and explain its transactions

· Enable its financial position at any time to be determined with reasonable accuracy 

· Enable its directors to ensure that the balance sheet and profit and loss account comply with the Companies Acts 

· Enable the accounts to be readily and properly audited.

Books of account are proper where they give a true and fair view of company’s state of affairs and explain its transactions.

Books of account must be kept in a continuous and consistent basis. They must contain:

· Day-to-day  entries of money received and expended and the matters in respect of which receipts and expenditure took place

· A record FO the company’s assets and liabilities

· Where the company deals in goods , a detailed record of goods purchased and sold along with a statement of stock at the end of each  financial year

· Where the company provides services a record of the services provided and the invoices for them 

It is a criminal offence for a company to breach its requirements to keep proper books of account or for any director to fail to take al reasonable steps to secure compliance with the requirement.

1.2.2 Annual Audit

Companies are generally obliged by law to submit their accounts at least once a year for scrutiny by an independent professional auditor. A non-charitable company can be exempted from the requirements to have an annual audit provided that it complies with certain conditions. The main conditions, all of which must satisfied, are that:

(a) the company’s turnover does not exceed €317,435 (£250,000)

(b) its balance sheet total does not exceed €1.905 million (£1.5million),

(c) its average number of employees does not exceed 50 and

(d) it is not a parent or subsidiary undertaking

The criteria and procedure for exemption are set out in Part 111 of the Companies (Amendment) (No. 2) Act, 1999.

1.2.3 Annual Return B15

Every company is obliged to submit an annual return to be Registrar of Companies made up to a date not later than its annual return date. It must normally be delivered to the Registrar of Companies within 28 days of the annual return date. 

Where the company fails to do so, every officer of the company who is in default and any person in  accordance with whose directions of instructions the directors of the company are accustomed to act and to whose directions of omissions the default is attributable, is in breach of his or her obligations under the Companies Acts. 
1.3 Powers

The object clause contained company’s memorandum of association sets out its objects and capacity.

An ultra vires  transaction is generally void and unenforceable. However where a party deals with a company and is not actually aware of the fact that the company’s act was not within its powers, the act is effective in favour of the person relying on it. The director or officer of the company responsible for the act is liable to the company for any loss or damage which the company

Suffers in consequence. Furthermore, where a person deals with a limited company in good faith, any transaction entered into by the company is deemed to be within the company’s capacity.

2. ACCOUNTABILITY TO THE COMPANIES OFFICE

2.1 Limited Company Information

· A Company Limited by Guarantee is a legal structure for non - profit making organisations.

· It gives the organisation/ project a legal identity, which is separate from that of the management members

· All members must guarantee to pay a nominal sum  €1.27 - € 6.35 if the organisation/projects run into dept. Each director/ management member’s liability is limited to that amount.

2.2 Accountability to the Companies Office 

· The year-end accounts are prepared at the end of a twelve-month period and they contain information from the project account books.

· The year-end accounts for groups in the non-profit sector are.
~ Income and Expenditure A/C for year end 31/12/2003
~ Balance Sheet as at 31/12/2003
· It is  common practice for accountants/ auditors to prepare these year end accounts
· A company Limited by Guarantee is required by law to have books of accounts kept in a continuos and consistent manner and audited annually.
· These accounts and an audit report signed by two Directors must be submitted to the company’s office each year and must be sent with an Annual Return (Form B1).
· The auditor / accountant should provide assistance with this process.

2.3  What’s New

· Since October 2001, if the annual return and accounts are late being filed to the company’s office and automatic late filing penalty will be imposed.

· These will consist of the standard €32 (this is payment that is sent to he companies office to register your returns), €100 and €3 per day for every day the returns are late.

· From October 2001, a typical company with a year-end of the 31st December is required to present its financial statements to the annual general meeting before the 16th September each year to remain in compliance but the company can of course hold its general meeting at earlier date.

· The new regulations require that the accounts cannot be older than 9 months from the financial year-end in order to avoid a late filing penalty.

· Example

Year-end is 31st December 2002 then the annual return and accounts need to be sent to the Companies Office by the 30th September 2003.

 3. ROLE OF DIRECTORS
3.1  What being a Director means:

· A Director must attend all Management Committee / Board meetings

· Each Director must participate by asking questions and reading / having information on relevant issues

· Directors are legally responsible for the company, it’s work, to funders, to employees and to the community ( it’s membership)

· To act in good faith within the Company, on behalf of the community as a Director or in any other role such as Chairperson, or on any other committee or group you represent the Project / Company on.

· The Company Secretary has additional responsibilities (See No 4 Role of the Company Secretary).

3.2  Role of Directors:

· To adhere to company law requirements such as end of year returns, AGM etc.

· To act in the best interest of the company 

· To be informed on items for discussion and new developments

· To adhere to the requirements of funders.
· To keep minutes of all management committee / Board meetings and sub-group meetings, recording all decisions. And ensure that all staff meetings and decisions are recorded.

· To keep all financial records are up to date and have accounts / books audited annually and returns made to the Company’s Office and Departments / Funders

· To carry out legal aspects of being an employer

3.3  How the VBOM is supported in carrying out this    

       role:

· By full participation of all Directors at all Board meetings

· By Directors who are on  sub-groups working closely with staff on Staffing sub-group / Finance Group for example

· By having to send quarterly returns to the FRS/Dept., ensures that finances are kept up to date

· For the Board / Directors to have good working relationships with the Projects Auditor / Accountant and the Solicitor

· By clear communication between the Board and the Coordinator of the Project

· By Having a good working relationship with the Projects Support Worker

3.4  In practice what this means:

	For the Project


	For Individual Directors

	· Has a legal structure and accountability / transparency;
· Legal protection for individual community directors;
· Financial accountability;
· Records kept of all minutes and relevant documentation;
· Regular Board/ Management meetings;
· Annual AGM;
· Structure for new people to come on Board.
	· Legal protection for Directors;
· Time commitment for meetings of Board and working groups;
· Being an employer and having responsibilities in relation to it;
· Time it takes to keep informed on relevant issues;
· To ask questions or for more information so as to make informed decisions;
· Access training where possible;
· Clear communication with staff, accountant and solicitor to ensure all legal requirements are carried out;


	For the Community


	For Staff

	· Accessible structure through which people from the community can become involved;

· An inclusive structure that gives the opportunity for the  community to challenge;
· Legal structure for transparency of financial and other information;
· Structures that are the link to bringing in additional funding to the community to address issues arising.

	· Staff are  employed by a legal structured  / organisation;
· Need for all staff minutes of meetings, time sheets to be kept up to date;
· Staff have contracts and terms and conditions of employment, these are legal requirements;
· Staff and Co-ordinator need to work in partnership with the Management Committee to ensure all legal requirements are met.



3.5 Requirements and expectations of voluntary   

      Management Committee members:

Taking on the role of Director is a big commitment. Below are some of the requirements. Each member of a VBOM is expected to:
· Uphold the vision, values and principles of the Project

· Become a Director of the Company. (This is for the legal protection of each member)

· Attend 11 management committee meetings annually and any additional management meetings called;
· Participate in a working group;
· Keep confidential information and knowledge, they have access to in relation to the Project, though their participation on the Committee or working groups;
· Come to meetings prepared i.e. reading minutes and relevant documents;
· Each member is expected to participate in the discussions at meetings and be an active part of the decision making process;
· Each member is expected to be aware that they are representing the Project at all times within their community as well as representing the Project at external meetings, conferences etc.

3.6  Projects Responsibilities as Employers:

· Recruitment

It is important that projects with the support of Framework, plan the recruitment and induction process well.
· Terms and Conditions of Employment

All staff must be given the same terms and conditions document. Framework have developed a comprehensive terms and conditions document that many Projects have adapted.

· Contracts

All employees must be given a current contract of employment by law.
· Employment Legislation Act

In employment legislation, once an employee is working for you for one year, they are protected by the act. Therefore it is important to follow to the letter, what in the terms and conditions document for the probationary period.

· Staff Support and Supervision
All staff should have access to support and supervision. Standard practice is that the Staffing Sub Group supports and supervises the coordinator / manager and that in turn they support and supervise other staff within the project. 

· Staffing Sub group

All employment issues must be brought through the Staffing Sub group structure.
4. ROLE OF A COMPANY SECRETARY

4.1  What is a Company Secretary ?

Every company, including a single member company, must have a company secretary, who may be one of the directors. A company secretary’s main functions are to oversee the company’s day-to-day administration and to ensure specifically that the company complies with the law and observes its own regulations.

4.2  Qualifications of a Company Secretary

There are no qualifications required to be the company secretary in a private company.

In a  private limited company, the directors have a statutory duty to ensure that the company secretary is a person who appears to them to have requisite knowledge and experience to discharge the functions of company secretary and who either has experience as a secretary, is a member of a body recognised for such purposes by the Minister for Enterprise, Trade and Employment or is a person who appears to be capable of discharging the functions by virtue of his or her memberships or the positions which he or she has held. The Institute of Chartered Secretaries and Administrators have been recognised by the Minister for this purpose. There is no prohibition against companies acting as a secretary. An undercharged bankrupt may not however act as a secretary.

4.3  Appointment of Secretary

The first secretary of the company must be named in the form field with the Companies Registration Office on incorporation. The subsequent appointment of a company secretary is in accordance with the articles of association of the company. Generally, a secretary is appointed by the directors for such term and such remuneration and on such conditions as they see fit.

It is possible for a company to have a deputy secretary and to have more than one secretary.

4.4   Duties of a Company Secretary
In addition to ensuring that the company complies with the law and observes its own regulations, a company secretary may be assigned other functions in the company’s articles of association or may be delegated to him or her by the company’s directors.

A  number of tasks are specifically imposed by the Companies Acts on a company secretary. These include:

· Signing the annual return

· Certifying as true the copies of the annual accounts  attached to the annual return:

· Making out the statement of affairs in a winding up or receivership

· Completing  and signing the required application from to  register a business name:

· Signing the application form and making a statutory declaration, if applicable, on the re-registration of a company as  a different type of company:

· Making the statutory declaration required for a public company before it may carry on business   

In addition to the duties imposed specifically by state, a company secretary has a number of important administrative duties, which will vary depending on the nature and size of a company. These may include:

· Keeping the company’s minutes and registers

· Filing documents, such as the company’s returns

· Communicating with the company’s members

· Publishing notices

· Administering share transfers

Depending on the nature and size of the company, a company secretary may also swear affidavits, sign cheques, supervise incoming and outgoing mail, make up the accounts, keep the office books, interview job applicants and approve their appointments.

5. PLANNING AN A.G.M.

Many Projects and Groups have worries or concerns about holding their AGM for a number of reasons. It is important to put enough time into planning the AGM so, as everyone is clear about every aspect of the proceedings.

Many Projects form a working group to plan the AGM, which usually includes the Project Leader and Members of the Management Committee (as well as the Support Agency if required). Ideally the working group should be formed about 3 months in advance of the AGM to ensure enough time for planning. The working group feed back to the whole Management Committee to keep everyone informed and  demystify AGM proceedings and Company Law requirements.

Remember that your AGM can be a participatory meeting where the work of the Project can be presented creatively. It is an opportunity to bring together people who have been involved in the work from the community, management committee, volunteers, staff, project users, other community groups and agencies. Guest speakers may be invited to stimulate discussion. Some Projects also combine their AGM with a social event, which helps people to get to know each other and the work of the Project better. This can be an opportunity for encouraging and supporting new people to get involved with the Project.

5.1  Company Law requirements of the Project:

Once you Project has become a Company Ltd. By Guarantee, it has legal requirement it must adhere to which include:

· Keeping recorded minutes of all management, directors and working group meetings;

· Holding an AGM within 18 months of becoming a company and thereafter within every 15 months;

· Keeping accounts of all the Projects finances and having them audited annually;

· Keeping up to date registers of: 

a). A list of names of all company members and 

b). A list of names and addresses of all company directors

· Make annual returns to the companies office;

· Have a registered office  from the starting date or within 14 days of starting date;

· Notify the companies office of any changes to the Memorandum or Articles of Association;

· Stationary must show the full company name, names of directors, place of registration and registered number of the company;
5.2  Department Requirements:

For all Projects within the FRC Programme the FSA require that everyone who is on the VBOM of a Project also  has to be a Director of the Company (see your contract with the FSA).

5.3  Where to Start:

WHEN

Projects should aim to hold their AGM annually at the same time each year e.g. March / June of every year. This helps to ensure that your Project holds its AGM therefore meeting its legal requirements.

It is a good guideline to start with the date you want to hold your AGM on and work backward for other dates.

For example:

· Date of AGM





28th of June

· Date of received notice by members 




      (Must be at least 21 days before the AGM)

7th of June

· Date of mail out of AGM notices


5th of June

· The venue, invitations, notices an

      agenda etc. must be organised before the     
5th of June

WHO

Each Project has Articles of Association which includes a section on ” Rotation of Directors”, it states what percentage of the Board must retire at the AGM as well as all other rotation requirements. The Chairperson, Directors and Co-ordinator should be familiar with this and follow what is required.

For a Projects first AGM all Directors are required to step down and seconded and proposed to step back in.  

In subsequent years, depending on what your Articles of Association say, generally  one third retire leaving two thirds for continuity. The third of the Board which retires are those who have been the longest on the Board. This ensures that with one third of directors retiring each year that every three years the whole Board has retired in stages. 

5.4  AGM Agenda:

Here is a typical agenda for an AGM.

· Welcome

· Apologies

· Minutes of last AGM ( If appropriate )

Read by Company Secretary. They must be proposed by one person and seconded by another. Both names to be recorded in the minutes of this years AGM. The Chairperson must sign them.

· Matters Arising ( If any)

Usually there are no matters arising and it is recorded that there were no matters arising. If there are matters arising they must be recorded and the final outcome of the discussions.

· Chairperson’s report ( No more than 5 minutes )

The Chairperson’s Report is a general overview of the Project’s aims and highlighting achievements and anything the Chairperson would feel is important to say.
· Projects Activities Report ( No more than 10 – 15 minutes)

The Project’s Activities Report is a brief overview of  Work carried out by the Project  as well as the networking links. This is usually given by the Project Co-ordinator and the SPEAK Report could be used for this.
· Presentation of Accounts for the last year 

For the first AGM it is not necessary to have audited accounts, it should just be recorded that the audited accounts will be undertaken at a certain time 

( usually January / February for the previous year ) and will be presented at the next AGM.

The Project’s Co-ordinator / Treasurer or Administrator can be asked to give a summary of the accounts or the Accountant / Auditor can be asked to attend your AGM to present the accounts and answer any questions on the finance. It is often difficult for staff or the Treasurer / Finance Sub- Group to answer specific questions on finance in the audited format 

· Appointment of Auditor for the coming year

There must be a proposal to re-appoint the auditor for the year ahead, this is seconded and recorded.

· Election of Directors
(a) Naming of retiring directors

Retiring Directors are named and thanked for their contribution to the Project.

(b) Nomination and Election of new directors

New Directors to the Board are members who are proposed by one person and seconded by a second person and accepted by an existing Board Director. The member must accept the nomination and can not be accepted by the Board without their consent.

· Closure of AGM

5.4  First ordinary meeting of the Board:

The first time the new Board holds a meeting after the AGM is called the First Ordinary Meeting of the Board. At this meeting the first item on the agenda is the election / re-election of officers to the Board (Chairperson, Company Secretary, Treasurer etc.). The Articles of Association should be checked in relation to the Projects protocol regarding the length of time a person can stay in a designated role.

5.5  For each position:

A Board member is proposed by one person, seconded by some else and is accepted by the person. Again everything is recorded in the minutes, who proposed and who seconded the nomination and whether or not the member accepted the nomination. If the nomination is not accepted, someone else can by proposed for the position.

This process continues until all of the officer positions have been filled. Now the Board has a Chairperson, Company Secretary, and Treasurer and is meeting its legal requirements.

It is important for new members to be information about the Project and what is required of them as Board / Management Committee members. This can be undertaken by providing new members with an Induction Pack  which should  the following information:

· Information about the Project;

· Role of the VBOM;

· Names, Addresses and Telephone numbers of relevant people;

· A copy of the Articles of Association of the Company of which they are now Directors;

· FRC Programme information;

· Information on the Support Agency and contact number for the Projects Support Worker;

Some VBOM facilitate induction training for new members of the committee within the first few months to support new members.

5.6  Sub-group Membership:

VBOM members will also need to decided who from the VBOM will become part of the Project’s Sub-groups. For example:

· PRO  Sub-group

· Staff Liaison / Employment Sub-group

· Finance Sub-group (of which the Treasurer is part)

· Youth Sub-group

· Traveller Sub-group

· Childcare Sub-group

Sub-group membership varies but usually includes a:

· Management Committee member

· Staff member

· Community member

· Agency member

· Any individual the Sub-group feels would benefit the group.

5.7  Companies Annual Returns:

Accounts and an audited report signed by two Directors must be submitted to the Company’s Office each year and must be sent with an Annual Return (Form B1).
5.8  Useful resources:
All of the following books are available from the Combat Poverty Agency, Bridgewater House, Island Bridge, Dublin 1. Tel: 01 / 6706746

· Managing Together


by Jane Clarke

· Becoming a Limited Company

by Jane Clarke







